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BRIEF FOR THE APPEI,LEE 


STATEMENT OF THE ISSUES PRESENTED 
1. Whether the Tax Court correctly concluded that ee | 
assignment of an invention to Columbia University was not a 
deductible charitable contribution under Section 170 of the 


Internal Revenue Code, on the ground that (1) the assignment 


constituted a bargained for sale for which taxpayers received 


Significant material quid pro quo benefits; and (2) in any event, 


i/ References to "taxpayers" are to Messrs. Rusoff, Strickman, 
Suitt and Raum. The other appellants are their respective wives, 
and are parties hereto only by reason of their having filed joint 
returns with their respective husbands. Mrs. Raum had died prior 
to the date of the Tax Court's opinion. (Op. 4, App. B, infra, 


Pp. 25a.) 


est 
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the assignment was not motivated by the requisite subjective 
donative intent. 

ae Whether the Tax Court correctly held that the assignment 
could not constitute a deductible contribution to the extent 
it mignt’ represent a bargain sale, since the requisite 
subjective donative intent was absent. 

STATEMENT OF THE CASE 

This case involves approximately $37,000 in income tax 
dete tens ice for the years 1967 through 1969. (App. Soe. Sla- 
60a.) The Tax Court (Judge Featherston) filed its opinion on 
December 2, 1975, which is reported at 65 T.C. 459, and entered 
its decisions on June 30, 1976. (App. B, pp. 5Sla-60a.) 
Jurisdiction is conferred on this Court by Section 7482 of the 
Internal Revenue Code of 1954. 

The relevant facts as found by the Tax Court, supplemented 
by a few undisputed record facts, may be summarized as follows: 
In the late 1950's one of the taxpayers herein, Robert 
Strickman, began the development of wnat was to become known as 

the Strickman Ci ;rarette Filter--a filter designed to reduce 


the nicotine and tars from cigarette smoke. An application for 


a patent on the filter was filed on September 28, 1960, and was 


‘everitually granted on November 9, 1971. (Op. 4-5, App. B, 


pp. 25a-26a.) 
During the filter's developmental stage, Strickman trans- 


ferred undivided percentage interests in it to the other 


27 “App. B" references are to the portions of the record 
incorporated in Appendix B to this brief. 
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Ce 
taxpayers and several other persons, either as compensation for 


assistance in developing the filter or as gifts. (Op. 5, App. 8B, 


D. 264.) 


In early 1967, taxpayer Suitt, a marketing consultant who 
had some knowledge of the cigarette industry and who saw an 
economic potential in the filter, brought together Strickman 
and Robert Katz, an attorney. Katz was given a scientific 
demonstration of the filter and concluded that its economic 
potential was "astronomical." He recommended that the rights 
to the filter be transferred to an organization which would be 
more capable than they in dealing with the powerful tobacco 
manufacturers. Such an organization, he advised, could more 
effectively negotiate licensing agreements with the tobacco 
industry. (Op. 5-6, App. B, pp. 26a-27a.) 

Katz suggested that the transfer Se made to the Medical 
School of Columbia University. Several doctors associated with 
that institution lived in Katz's community and some of them had 
been instrumental in saving the life of Katz's son several years 
earlier. Katz's contacts would facilitiate Columbia's acceptance 
of the transfer. Columbia was thus readily and quickly available 
as a desirable transferee, and it had the facilities to further 
develop the filter. . 

"/ Many of the part owners of the invention are not parties 
to this suit. Often in this brief, however, the owners will 


be referred to as "taxpayers", without the qualification that 
taxpayers do not constitute all the owners. 


WMOA Ad@) LASAO OLOlid 
MOULSHL 40 LNOE Vd IC 


= fs 
Since the other owners of interests in the filter had no 
objection to an arrangement with Columbia, negotiations with 


Columbia regarding the transfer were initiated. Katz, who 


represented the owners of the filter informed Dr. Denald Tapley, 


a neighbor and faculty member of the medical school, about the 
Filter and the desire of its owners to transfer 1t to Columbia. 
Dr. Tapley contacted William Bloor, treasurer of Columbia, who 
initiated proceedings within the University necessary for a 
transfer of the filter. On April 25, 1967, and May 4, 1967, 
meetings were held between representatives of the Strickman 
group and Columbia. (Op. 6-7. Aop. B, pp. 27a—28a.) 

The participants at these meetings discussed the nature of 
the invention; the patent status of the invention; the tax | 
considerations for the owners of interests in the river: the 
nature of possible licensing arrangements between Columbia and 
the cigarette manufacturers, including royalty charges; proposed 
provisions of an assignment agreement between taxpayers and 
Columbia, including amounts referred to as a "purchase price to 
be paid periodically * * * which payments would be contingent on 
the amount of royalties received from the University's licensees ;" 
and obligations which Columbia would undertake with respect to 
the filter. (Op. 7-8, App. B, pp. 28a-—29a.) 

W7 At the April 25, 1967, meeting, the applicability of Section 1235 
of the Internal Revenue Code (26 U.S.C.) was discussed. That 


section, if applicable, would recognize payments received by 
taxpayers as gain from the sale or exchange of a capital asset. 
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Katz felt, however, that its exploitation within the powerful 

tobacco industry and future licensing agreement negotiations 

could best be carried out by a large prestigious organization. 
. Because of his contacts in the Medical School of Columbia 
University, he recommended that the rights to the filter be 
transferred to that institution, which possessed both the 
organizational capacity to exploit the filter and the research 
facilities to further develop it. (Op. 5-6, App. B, pp. 26a—-27a.) 
By June 8, 1967, the taxpayers and the other filter owners 


had grown to 20 in number, and it became apparent that such a 


large group could not efficiently and conveniently conduct 
negotiations with the University leading to a transfer of the 
filter without creating utter confusion and possible legal 
/ 

entanglements. Accordingly, on June 9, 1967, the owners, on 
the recommendation of Katz, executed a trust agreement whereby 
they transferred their respective interests in the filter to a 
trust which, through its two trustees, Strickman and Raum, 

: 5/ During the development of the filter, certain of the original 
owners transferred part of their interest therein--either in the 
form of gifts or as compensation--to other individuals, trusts 

: or companies. (Tr. 152-153.) 

6/ Ina letter dated June 6, 1967, to John Wheeler, an attorney 
for Columbia, Katz described the need for a trust as a vehicle 
for the transfer as follows (Op. 8, App. B, p. 29a): 

The. Declaration of Trust will give to the 


Trustees legal title with all of the powers 
requisite to whatever action may be required 


in the future as well as the power to sell 
the patent to Columbia * * *. (Emphasis added.) 
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thereafter conducted all negotiations with the University. 


(Op. 8-9, App. B, pp. 29a-30a; Taxpayers' Br. 12-13.) 

Pursuant to the trust, the trustees were to "collect the net 

income or proceeds of sale" and make distributions thereof to the 
grantors in accordance with their percentage of ownership. The 
powers of the trustees were described in part as follows 
(Op. 9, App. B, po: 30a): 
TRUSTEES' POWERS 

1. To sell to COLUMBIA UNIVERSITY or 

to any of its designess the entire 

rights, title and interest in and to 

the INVENTION upon such terms as in 

their sole discretion and judgment 

may be deemed for. the best interest 

of the beneficiaries hereunder. 

The University's understanding of what it was to receive 
from the taxpayers and other owners of the filter pursuant to 
the transfer was embodied in a report of the University's 
finance committee evaluating the advisability of consummating 
the transfer. The report read in part that (Op. 10, App. B, 

Db. Sila): 
The holders of the invention would assign 
all of their rights, title and interest 
in the patent application to the University 
# # ® in exchange for a purchase price 
*# * * to be paid periodically over a period 
* # * [approximately] the life of the 
patent, which payments would be contingent 
on the amount of royalties received from 
the University's licenses * * #*, 

On July 7, 1967, an assignment by the trust of all its 


interest in the filter to the University and an assignment 


WaOd AdOO. Latvia OLOliG 


SOP TSU 80 LNGA LUV AG 


7a . 
agreement between tine trustees and the University was executed. 
The agreement stated in part (Op. 11, App. B, p. 32a): 
‘Assignors [trustees] by these * * # 
present do hereby sell, assign and trans- 
fer unto Assignee [University] the full 
and exclusive right * * * in * * * the 
Invention * * *, (Emphasis added.) 
The agreement went on to further state (Op. 12-13, App. 
pp. 33a-34a): 


Assignee [University] shall pay to 
the Assignors [trustees] as compensation 


‘for the assignment of the Invention and 
other considerations expressed herein, 


the following percentage of net royalties 7/ 
received by it from the licensing of the 
patent and trademark rights: 

Out of the first $5,000,000 99% 

Out of the second $5,000,000 80% 

Out of the third $5,000,000 70% 

Out of the fourth $5,000,000 60% 

Out of the fifth $5,000,000 50% 

Out of all above $25,000,000 59% 


[Emphasis added. ] 
Other obligations assumed by Columbia included the duty to 
negotiate nonexclusive licenses of the invention with cigarette 


manufacturers (Op. 11, App. B, p. 32a); to defend the patent 


through defensive and offensive litigation, if necessary; and 


7/7 Net royalties were defined in the agreement as the 
difference between gross receipts and expenses such as 
research, litigation, maintenance of patents and any other 
expenses incurred in developing the invention and maximizing 
its economic return. (Op. 12, App. B, p. 33a.) 
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to secure and maintain any desirable foreign patents 
(Op. a3, Apo. &, GO. 348).° The agreement was to expire at the 
close of the calendar quarter in which the last of all the 
relevant patents expired, unless terminated earlier. The 
agreement described circumstances in which either party might 
choose to terminate the agreement: (1) In the event Columbia 
failed to comply with any provision of the agreement and such 
failure or breach continued uncured for a period of 60 days 
after written notice of the breach is received from the Leewe: 
and (2) in the event annual net royalties did not average at 
least $100,000 per year for any 3 consecutive calendar years 
beginning with 1971. If termination occurred, Columbia would 
reassign all rights in the invention to the trust. (Op. 13, 
App. B. p. 74a.) 

The language of "sale" contained in the agreement was 
inserted to substantiate taxpayers! claim for "sale or exchange" 
treatment under Section 1235 on their gain on the disposition 
of the patent. The tax treatment of the net royalty payment to 
the trust had been the subject of discussion at negotiations 
between Columbia and taxpayers. In view of the concern that the 
payments be taxed at eaoteal gains rates, no charitable deduction 
eas anticipated at this time. The availability of a charitable 


Lu : 8/ 
deduction was not one of the reasons for approaching Columbia. 


(Op. 13-14, App. B, pp. 34a-35a.) 


87 On July 13, 1967, Columbia issued several press releases 
describing the transaction, the invention, and the inventor. In 
addition, Dr. Grayson Kirk held a press conference in order to 
publicize the transfer. Columbia was very anxious about adverse 
publicity resulting from its association with an invention which 
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Columbia began to perform its obligations under the 
agreement and hired a manager to work exclusively on the filter. 
By early August, 1967, sufficient doubts arose about the 
effectiveness of the filter to cause Columbia to suspend all 
licensing activities until further tests were conducted. An 
eniment chemist was engaged by the University to conduct the 
tests in conjunction with Strickman and certain of his colleagues. 


Taxpayers, however, became dissatisfied with the progress of the 


tests and in mid-September gave notice of their intention to 


terminate the agreement. . Formal notice of termination was 
served in January, 1968, and by February, 1968, the University 
ceased to have an interest in the filter. (Op. 18-15, foe. 2B, 
pp. 35a-36a.) 

On their 1967 income tax returns, taxpayers claimed 
‘charitable contribution deductions as a result of the heretofore 
described transaction with Columbia University in the following 
amounts (Op. 14-15, App. B, pp. 35a-36a): 

Taxpayers Amount 
Robert S. Raum, et ux. $ 450,000 
irvine I. Rusoff, et ux. 56,500 


William W. Suitt, et ux. 978,750 
Robert Strickman, et ux. 1,734,300 


87 (continued) 

might encourage cigarette stoking. The transfer was 
characterized in the press release as one designed primarily 
to aid cancer research as well as the Univeristy. (Op. 14, 
App. B, p. 35a.) 
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The amounts of these deductions were computed generally by 
giving a value to the invention (determined by the sale price of 
certain interests in the invention), and multiplying one half of 
this figure (the amount claimed as a gift) by the percentage 
interest allegedly owned by each taxpayer. (Op. 15-16, App. B, 
pp. 36a-37a.) 

The Commissioner of Internal Revenue disallowed the claimed 
deductions in full on the theory that taxpayers' transfer to 
the University was a sale, and not a "charitable cont~ibution" 
within the meaning of Sect ion 170(a)} of the Internal Revenue 
Code of 1954. (Op. 20-21, App. B, pp. 4la-42a.) This deter- 
mination was sustained by the Tax Court (Op. 20-21, App. B, 
pp. 4la-42a), and this appeal par vowen 

SUMMARY OF ARGUMENT 
Taxpayers owned rights to a cigarette filter invention. 


Prior to final development and marketing, they transferred 


the invention rights by means of an agreement of sale to 


Columbia University. Under this sale agreement, Columbia was 
obligated to pay taxpayers percentages of the "net royalties" 
from licensing ranging from 90 to 49 percent, and to furnish 
numerous development and marketing services. The Tax Court 
properly determined that this transfer constituted a sale rather 
“than a charitable contribution because (1) taxpayers received 
substantial material quid pro quo benefits in exchange for 

their transfer, and (2) taxpayers had no charitable donative 


intent. 


rere ty ae 

Section 170(a) of the Internal Revenue Code provides an 
income tax deduction for a "Charitable Contribution" by way of 
"contribution or gift." The courts have uniformly held that the 
Statutory deduction is not allowed if there is a substantial 
relationship between the transfer of money or property and the 
transferor's receipt of commensurate economic or other material 
benefits. in other words, no Acsintic: is allowed if the 
taxpayer receives a substantial material quid pro quo for his 
purported gift. Even if this requirement is met, however, 
the deduction is denied if the taxpayer's transfer is not 
motivated by a subjective donative intent of a charitable 
character. 

1. In the instant case, the documentary instruments used 
by taxpayers to transfer the invention rights unequivocally 
effected a sale rather than a charitable gift of the invention 
rights. The Mipetennent Agreement" between taxpayers and 
Columbia provided for a "sale," in consideration of Columbia's 
paying taxpayers a share of "net royalties" "as compensation." 


The agreement obligated Columbia to furnish numerous other 


services to taxpayers in consideration for the transfer, such 


as filing patents and conducting patent litigation. The 
agreement also gave taxpayers an option to revoke the transfer 
if Columbia's management of the rights was unsatisfactory to 
taxpayers, and taxpayers in fact exercised this right two months 
after their transfer. Numerous other documents leading up to 
this transfer confirmed that the transfer constituted a "sale" 


for a "purchase price." 
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Taxpayers are legally erroneous in seeking to supersede these 
operative documents with their testimony that the transaction in 
substance constituted a charitable donation her than a sale. 
This Court has long held that a taxpayer may not for tax purposes 
disregard the form of a transaction which he has chosen. The 
operative documents here must be given controlling effect, and 
as a matter of law effected a sale of the invention rights, with 
a bargained for quid pro quo. 

2. The charitable contribution deduction must alternatively 
be disallowed because it was not motivated by any subjective 
donative intent on taxpayer's part. The operative documents 
discussed above, which evidence and effect a bargained for sale, 
alone would constitute substantial evidence to support the Tax 
Court's finding of absence of donative intent. 

Moreover, taxpayers have not even challenged the Tax Court's 
findings, based on substantial evidence, that they transferred 
the invention rights to Columbia because (1) the University 
constituted the strong and prestigious organization necessary for 
dealing with the powerful tocacco companies, (2) it had the 
credibility and public relations ability needed to market the 


filter invention, and (3) it had the scientific resources required 


to further develop the filter. The Tax Court properly inferred 


that such economic factors motivated the transfer, rather than 
the charitable donative factors claimed by taxpayers--such as the 


taxpayer-Strickland's loss of his parents by cancer. 
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3. Taxpayers alternatively contend that if the transfer 
of the invention rights was a sale rather than a deductible 
charitable contribution, a partial charitable deduction should 
be allowed to the extent their invention rights exceeded in value 
the consideration furnished to them by Columbia. The Tax Court 
held, however, and taxpayers agree, that no such "bargain sale" 
charitable contribution is allowable absent a subjective 
charitable donative intent on their part. Since the Tax Court's 
finding that taxpayers' had no subjective charitable donative 
intent is supported by substantial evidence, the Tax Court 
properly rejected the “bargain sale" contention outright, 
without making findings as to relative fair market values. 
ARGUMENT 

THE TAX COURT CORRECTLY CONCLUDED 

THAT TAXPAYERS' TRANSFER OF INVEN- 

TION RIGHTS TO COLUMBIA UNIVERSITY 

WAS A SALE AND NOT A DEDUCTIBLE 

CHARITABLE CONTRIBUTION 

A. Introduction--A transfer is not a 


deductible contribution if the 
transferor receives substantial 


material quid pro quo benefits, 


or if he has no donative intent 


Section 170 of the Internal Revenue Code of 1954, Appendix A, 


infra, allows as a deduction any charitable contribution, payment 
of which is made during the taxable year. Section 170(c)(B) 
defines a"Charitable Contribution"as a "contribution or gift to 
or for the use of" a corporation “organized and operated 
exclusively for * * * charitable * * * or educational" purposes. 


Not ‘every payment to a qualified corporation is deductible; the 


Like 


burden of proving that his payment is a "eontribution or eift,” 


as those terms have been interpreted for the purposes of Section 
170, is on the taxpayer who claims a deducti 1 for the payment. 

In Winters v. Commissioner, 468 F. 24 778, 780-781 (1972), 
this Court held that taxpayers' payments to an association which 
operated a school attended by their children did not constitute 
deductible charitable contributions. The court reasoned that such 
payments failed to satisfy Section 170 because the taxpayers in 
fact received an economic benefit therefrom, and they anticipated 
and expected such a benefit. 

The Winters court cited with approval the First Circuit's 
opinion in Oppewal v. Commissioner, 468 F. 2d 1000 (1972), in which 
the court amplified somewhat on the relationship between the 
economic benefit (often called the quid pro quo) test on one f} and, 
and the anticipated or expected benefit test on the other ha’ d. 
The court made it clear that, even if the taxpayers' subjec’ ive 
motive or intent was charitable, they would be denied the 
charitable deduction if they received a substantial material 
quid pro quo for their payment (N68 ¥. 24,9. 2002): 

We have heretofore expressed our 
dissatisfaction with such subjective 


tests as the taxpayer's motives in making 
@ purported charitable contribution. in 


Crosby Valve & Gage Co. v. C.I.R., 380 

¥. oa 146 (let Cir.), * * * we sald: 
While agreeing with the holding of 
the Tax Court, we think it necessary 
to register our disagreement with 
the [Tax Court] majority's emphasis 
upon a purely charitable motive as a 
prerequisite for a deductible charitable 


contribution. Were the deductibility of 
a contribution under section 170(c) 
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of the Internal Revenue Code of 1954 to 
depend on ‘detached and disinterested 
generosity', an important area of tax 
law would become a mare's nest of 
uncertainty woven of judicial value 
judgments irrelevant to eleemosynary 
reality." 380 F. 2d at 146. 


* ¥ % 

The more fundamental objective test is -- 
however the payment was designated, and whatever 
motives the taxpayers had in making it, was it, 
to any substantial extent, offset by t*> cost of 
services rendered to taxpayers in the ature of 
tuition? If so, the payment, to the extent of the 
offset, should be regarded as tuition for, in 
substance, it served the same function as tuition. 


1. The quid pro quo requirement 
Most of the decisions which have interpreted the term 


"charitable" in Section 170 have emphasized this guid pro quo 
requirement as determinative, giving much less (or even no) 
weight, to the subjective, charitable intent requirement. 

For example, in United States. v. Transamerica Corp., 392 F. ed 
522 (C.A. 9, 1968), a taxpayer sought a charitable deduction for 
the value of a street which it conveyed to the City of Oakland, 
California (and of the cost of the street's improvement which it 
paid to the City) to avoid future responsibility and liability 
for maintenance of the street. The deduction was denied because, 
dt was held (p. 524), the taxpayer "received a direct economic 
benefit, a quid pro quo” from the City's acceptance of the street 
which was "apart from any indirect business benefit, such as one 
incidental to the public use [of the street] or to public recogni- 


tion of its act of generosity." Accord: Sedam v. United States, 


518 F. 2d 242, 245 (C.A. 7, 1975) (no deduction for taxpayer's 
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payment to rest home when "he promised to make the payments to induce 


a7 
the home to admit his nother" )7-Stubbs v. United States, 428 F. 2d 885 


(C.A. 9; 1970) (no deduction for taxpayer's dedication or iand for 
a public way to obtain favorable zoning and additional street 
frontage for his remaining land); Grinslade v. Commissioner, 

59 T.C. 566 (1973) (no deduction where taxpayers received financial 
and zoning benefits commensurate with the value of the property 
conveyed by them); Sutton v. Commissioner, B7 T.c. 239 (1971) 

(no deduction where taxpayer conveyed a right of way to permit 
commercial development of taxpayer's property); Perlmutter v. 
Commissioner, 45 T.C. 311 (1965) (no deduction for taxpayer's 
conveyance of land for public uses to obtain approval of a sub- 


division plan). 


A taxpayer sold sewing machines to schools at a dpneeena ted 
discount and claimed a charitable contribution in the amount of 
the discount. In Singer Co. v. United States, ung F. 2a 413 
(1971), the Court of Claims found (pp. 423-42) that the discounts 
‘were “of a business nature" to increase commercial sales of the 
‘taxpayer's machines as girls were trained to use sewing machines 
and later purchased for their personal use the brand upon which 
they had received their training. The Court of Claims held 
(p. 414) that "the benefits to be derived from such [ school} 
discounts were substantial enough to supply the plaintiff with 
a guid pro quo for the discount which, in turn, effectively 
797 Taxpayers rely on (Br. 23) the District Court opinion in 


Sedam (74-1 U.S.T.C., par. guia (S.D. Ind., 1074)), but failed 
to note that it was reversed. 
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destroyed the discounts charitable nature." In summarizing the 


decisions of other courts and expressing the principle which iv 


applied, the Court of Claims stated (p. 423)-- 


if the benefits received, or expected 

to be received, are substantial, and meaning 
by that, benefits greater than those that inure 
to the general public from transfers for 
charitable purposes (which benefits are merely 
incidental to the transfer), then in such case 
we feel the transferor has received, or expects 
to receive, a quid pro uo sufficient to remove 
the transfer from the realm of deductibility 
under section 170. 


A sufficient benefit to a taxpayer to disqualify a "gift" 


as a charitable contribution has been described as an economic 


benefit or as a benefit commensurate with the gift. 
"Feonomic" has been used broadly to include all material 
benefits, as differentiated from psychological or spiritual 


benefits, and has not been limited to commercial or financial 


il 
benefits capable of precise valuation by the market. i 


However, absolute certainty that there existed the required 
sufficient relationship between the transfer and the material 


benefit is not insisted upon in order to disallow the contribution 


10/ Benefits which are only "incidental" to a gift (not "greater 
an those that inure to the general public") will not disqualify 
the gift, Singer, supra (discounts to charitable organizations other 
than schools); see Nite Citizens & Southern National Bank of S.C. v. 
United States, 243 F. Supp. 900 (W.D. S.C., > Where the taxpayer's 
contribution of land for a highway was found to have benefited its 
property only to the same degree as other property in the vicinity. 
at In Pettit 7. Commissioner, 61 T.C. 634 (1974), a deduction was 
enied for the value of land dedicated as a public right of way to 
obtain approval of a subdivision plan by which the taxpayers gave 
land to their children. The Tax Court held (p. 641) "It is not 
necessary * * * that the benefit derived from the transfer be an 
economic benefit. It is enough that the donor has received some 
benefit beyond the satisfaction which flows from the performance of 
@ generous act." 


18 
deduction. It has been suggested that it is enough that a 
taxpayer. avoided difficulty by the gift (Perlmutter v. Commissioner , 
45 T.C. 311 (1965)), or that action by a public authority to his 
benefit was highly unlikely without the gift (Pettit v. 
Commissioner, 61 T.C. 634 (1974)). A benefit (favorable 
otherwise uncertain) might have been received without a gift, but 


the taxpayer made the gift which assured his receipt of the benefit 


and received no deduction. Stubbs v. United States, lio8 PF, od 685 


(CA. 9, 1070). 


2. The charitable or donative intent 
requirement 


On the other hand, a few decisions have emphasized the 
charitable intent requirement, generally analogizing to the 
"getached and disinterested generosity" standard set forth 
for Section 102 gift exclusion purposes in Commissioner v. 
Duberstein, 363 U.S. 278, 285 (1960). For example, in DeJong v. 
Commissioner, 309 F. 2d 373 (C.A. 9; 1962), the court held that 
the individual taxpayers! payments which in reality were for 
school tuition were not deductible charitable contributions 
because they were not motivated by taxpayers' subjective 
detached and disinterested generosity. In United States v. 
Transamerica Corp., however, the Ninth Circuit explained that this 
subjective intent test did. not eliminate the quid pro quo 
standard, and opined that the subjective intent test might not be 
appropriate at all for corporate taxpayers. The Court of Claims 
has taken a similar position in Singer Co. v. United States, supra, 
while the First Circuit has indicated that it will give only 
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slight weight to the taxpayer's subjective intent. Oppewal v. 


Commissioner, supra. 

3. The Government's position on the 
Yelationship between the Section 170 
requirements 

In the instant case, while a trust formally effected the 
transfer, for tax purposes the situation is as if taxpayers 
individually made the transfer. The Government's 
position respecting the individual taxpayers' transfers is 
that the quid »ro quo (or other significant relationship) 
test is the far more important of the two. It may 
often be the case that a taxpayer may believe, or be willing to 


testify, that there was no relationship between his payment and 


his related or resulting receipt of substantial material or 
tangible benefits; nonetheless, if the objective facts indicate 
the existence of such a relationship, the deduction must be 
disallowed. Conversely, however, even if the objective facts 
indicated that an individual taxpayer received no-quid pro quo 
for his transfer, the charitable deduction would be disallowed 
if the individual taxpayer did not have the requisite subjective 
donative intent. : 

This position is not only logical, but it comports with 
administrative necessity. If a taxpayer's subjective intent 
alone were determinative respecting contribution deductions, 
the Internal Revenue Service would have to conduct a fact-finding 
proceeding with respect to each waeres. ue matter how 
objectively similar was his transfer to that of another taxpayer. 
Alleged gifts by taxpayers in similar circumstances, for example- 
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by the 10 taxpayers here or by the various taxpayers to the 
Schools involved in DeJong, Winters, and Oppewal, might be 
deductible or not depending on each taxpayer's subjective intent. 
Obviously Congress did not contemplate such diverse tax treatment, 
and the resulting administrative burden on the Executive and 
| the Judiciary would be enormous. 
4, The standard of appellate review 

The standard of appellate review of charitable contribution 

holdings by lower courts must, of course, depend on which of the 


two tests is applied. At one end of the Spectrum, if documentary 


and other objective evidence demonstrates the existence of a 


guid pro quo, then subjective intent cannot be determinative and 


the issue is purely legal. See In re Beck Industries, Inc., 
need cence 


479 F. 2d 410, 412, fn. 3 (C.A. 2, 1973); Reyher v. Children's 
Television Workshop, 533 F. 2d 87, 90 (C.A. 2, 1976); Orvis v. 


Higgins, 180 F. 24 537, 539-540 (C.A. 2, 1950), cert. denied, 


12 
340 U.S. 810 (1950). ne / At the other end of the spectrum, if 


taxpayer had undisputedly demonstrated the absence of a quid pro 
quo, and the testimonial evidence as to subjective intent were 
disputed, the deduction question would be factual and subject 

to the clearly erroneous rule. Orvis v. Higgins, supra: 

Other factual situations falling betweer: these poles would 


require commensurate variations in the scope of appellate review. 
327 Cf. Biedenharn Realty Co. v. United States, 526 F. 2d 409, 
16, fh. 25 (Ca. 5, CED (en banc), cert. denied, 45 U.S. Law 
Week 3249 (Oct. 4, 1976); Turner vy. Commissioner, 76-2 U.S.7.0., 
par. 9660 (C.A. 4, May 6, 1976), reversing in part and remanding, 
in part, 33 T.C.M. 1167 (1974); Union Planters Nat. Bank of 


Memphis v. United States, 426 F. 2d t19, 220 (A. 6, 1970), cert. 
denied, 400 U.S. 827 (1970). 


a SE 
See, e.g., Dempster Brothers, Inc. v. Buffalo Metal Container 
Corp., 352 F. 24 420, 423 (C.A. 2, 1965). 
B. The Tax Court properly concluded that 
taxpayers’ transfer satisfied neither 
the quia pro quo nor the charitable 
Intent tests under Cod 


ode section 170 


In the instant case, taxpayers transferred their cigarette 
filter invention to Columbia University on July 7, i967. in 
the same document, Columbia agreed to pay varying percentages of 
net licensing fees collected ranging to 90 percert "as 
compensation for the assignment of the Invention", and also to 
negotiate nonexclusive licenses for use of the invention, to collect 
licensing fees, to apply for and maintain domestic and foreign 


paterts, anc to prosecute and defend the patents. (Op. 12, Apn. B, 


p. 33a.) The Tax Court held that taxpayers "expected to receive, 
directly and indirectly, financial benefits fully commensurate 
with the value of the property transferred." (Op. 22, App. B, 

p. 43a.) The court emphasized that "the assignment agreement 
itself reflects an arrangement for the mutual advantage of the 
parties, a quid pro quo, not a charitable contribution." (Op. 23, 
App. B, p. 44a.) In addition, the Tax Court rejected taxpayers’ 
argument that they had a charitable intent for the transfer 


(Op. 24, App. B, p. 45a), and found that "the theory of a chari- 


table contribution was an afterthought which was not conceived 


until after the mid-September notice of termination had been sent 
to Columbia". (Op. 27, App. B, p. 48a.) We submit that the Tax 


Court was correct as to both requirements. 
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1. The Tax Court correctly disallowed the 
Charitable contribution deduction because 
the transfer constituted a quid pro quo, 
argaine or sale o e invention 
Taxpayers are in error in placing almost exclusive reliance 
(Br. 24-32, 35) on numerous expressions of donative intent, 


thereby also attempting (Br. 33-34) to avoid the sale fam of the 


transaction which they structured. The Tax Court correctly held 


that taxpayers could not cast aside the sale format which they 


chose, and that the dispositive documentary instruments 
unequivocally indicated a bargained for quid pro quo sale of 
taxpayers' invention. 

Most importantly, as the Tax Court concluded (Op. 11-14, 
App. B, pp. 32a-35a) the terms of the transfer agreement 
negotiated by taxpayers and Columbia unequivocally provided that 
the transfer was a sale rather than a gift in the charitable sense. 
The "Assignment Agreement" itself provided that taxpayers 
"ao hereby sell, assign and transfer unto * * * [Columbia] 
the full and exclusive right * * * in and to the 
Invention * * *." (Ex. 25-Y, pp. 4-5 Op. 11, App. B, 
Pp. 32a.) The Agreement followed with a long and detailed 
list of the respective obligations of taxpayers and Columbia 
under the contract. For example, under Article III, "Payments, 
Reports, Records and Audit," taxpayers were entitled to receive 
varying percentages of "net royalties" collected by Columbia, "as 


compensation for the assignment of the Invention," ranging from 
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90 percent of the first $5,000,900 to 49 percent of amounts over 
$25,000,000. (Ex. 25-Y, p. 8; see App. B, p. 33a.) 

The Agreement also obligated Columbia to oversee filings of 
domestic and foreign patent applications (Ex. 25-Y, p. 7); to 
file foreign patent applications (Ex. 25-Y, p. 5); to negotiate 
nonexclusive licenses with manufacturers and collect fees pre- 
scribed in detail (Ex. 25-Y, pp. 10-11); to prosecute suits for 
infringement of the patent (Ex. 25-Y, p. 13); to defend suits 
brought against Columbia resulting from the filter's alleged 
infringement of other patents (Ex. 25-Y, p. 74)}+ end-to refrain 
from acquiring rights to any other cigarette filter (Ex. 25-¥, 
p. Oval \ 

The agreement also contained numerous "Termination" provisions 
(Ex. 25-Y, pp. 15-18) including those which would allow taxpayers 
to breach the Agreement if Columbia failed to comply with any 
provision for a period of 60 days after receipt of written notice 
thereof (Ex. 25-Y, p. 16), or if annual net royalties did not 
average at least $100,000 per year for any three consecutive 
calendar years beginning with 1971 (Ex. 25-Y, p. 15). Article VII 
permitted taxpayers to assign their interests, but prohibited 
Columbia from so doing without taxpayers' consent. (ie. 25-Y, 6. 18. 


. 


After thoroughly reviewing this pellucid documentary evidence 


of sale (Op. 23-25, App. B, pp. 44a-46a), the Tax Court properly 


13/7 Taxpayers totally misconstrue (Br. 39-40) the $55,000 estimate 
of Columbia's total obligations under the Assignment Agreement. 
Actually, the $55,000 was solely for one of the several obligations-- 
to hire a business manager and accounting staff for one year. 

(Ex, AR, p. 4; Ex. AQ, pp. 11-12; Ex. AS, App. B, p. la.) The 

total value of Columbia's services and obligations was never 
estimated. 
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held that taxpayers "cannot be heard to disavow the efforts of 
their attorneys and other representatives acting on their behalf 
and dismiss these 'formalities' as mere ‘lawyers doings'" (Oe. 27, 
App. B, p. 48a). On the basis of this crucial "Assignment 
Agreement ," the Commissioner and the Tax Court were justified 
in treating the transaction as a sale rather than a charitable 
contribution. Taxpayers are bound by t sale form which they 
have chosen, despite the fact that the Commissioner has the 
option of looking through the form and taxing the substance 
of a transaction. As this Court explained in Television 
Industries, Inc. v. Commissioner, 284 F. 2d 323, 325 (1960), 
in language recently approved by the Supreme Court in 
Commissioner v. Nat. Alfalfa Dehydrating, 417 U.S. 134, 149 
(1974): : 

The Commissioner is justified in determining 

the tax effect of transactions on the basis 

in which taxpayers have molded them, * * * 

although he may not always be required to 

do so * * #, It would be quite intolerable 

to pyramid the existing complexities of ‘tax 

law by a rule that the tax shall be that 

resulting from the form of transaction 

taxpayers have chosen or from any other 

form they might have chosen, whichever is 

less. 
Accord, Central Tablet Mfg. Co. v. United States, 417 U.S. 673, 
690 (1974). 


The rule that the sale form of the Assignment Agreement 


should be determinative is particularly appropriate here, since 


the Agreement expressly provides that (Ex: 25-Y, p. 20): 


This instrument embodies the whole agreement 
among the parties * * * and supersedes any and 
all prior oral or written negotiations and com- 
munications by or on behalf of the parties hereto. 
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Even when a review of the other written documents is made, 


however--as the Tax Court undertook to do (Op. 7-11, 13, 23, 25-26, 
App. B, pp. 28a-32a, 34a, 4a, 46a-47a)--it is clear that a sale 
rather than a gift of the filter invention was effected. At the 
meetings of April 25 and May 4, 1967, between taxpayers and the 
Columbia panvilentinives, taxpayers considered and contemplated 
obtaining capital gains treatment on the sale of the patent, 
pursuant to Code Section 1235. (Ex. AR, p. 3; Ex. AQ, p. 5; 

Op. 7, 14, App. B, pp. 28a, 35a.) Such treatment requires a 

"sale or exchange," which is inconsistent with a charitable 
contribution. 

As the negotiations For sale of the patent proceeded 
forward, taxpayers' counsel, Robert Katz, wrote Columbia's 
attorney, John Wheeler, on June 6, 1967, that taxpayers should 
use a trust to make the transfer, and that (Ex. 18-R, App. B, 

p. 16a)-- 
The Declaration of Trust will give to the 
Trusteeslegal title with all of the powers 
requisite to whatever action may be re- 


quired in the future as w2ll as the power 
to sell the patent to Columbia * 


(Emphasis added.) 


Pursuant to this suggestion, taxpayers on June 9, 1967, 
executed a trust agreement transferring their filter rights to 
a grantor trust of which taxpayers Robert Strickman and Robert 
Raum were trustees. As the Tax Court detailed (Op. 9, App. B; 
p. 30a), this gave the Trust the power "To sell to 
COLUMBIA * * * the entire right * * * to the INVENTIGN * * *," 


and the duty to "collect the net income or proceeds of sale" 


ro es 
(Ex. A, p. 2, App. B, p. 20a). The trust agreement bestowed on 
the trustees no powers or duties respecting any gift or 
charitable contribution of the invention. 

In the meantime, the Columbia trustees were intensively 
considering whether to agree to the purchase of the invention 
rights. Ina letter from its counsel to Columbia's president 
dated June 20, 1967, it was stated that "In your [Dr. Kirk's] 
covering note to the [Columbia] Trustees you might wish to call 
their particular attention to * * ® the purchase price." 
(Emphasis added.) (Ex. AS, p. 2, App. B, p. 2a.) The 
accompanying Proposed Report of the Columbia Committee on 


Finance to its Trustees summarized taxpayers' "General Proposal" 


as follows (Ex. AS, App. B. 6. 4: Os. 10, Apo. B, bb. Sik): 


* * * The holders of the invention would 
assign all of their right, title and 
interest * * * to the University * * * 
which would be the sole legal owner, in 


exchange for a purchase price, snecified 
below, to be paid periodically over a 
period approximately the life of the 
patent * * *, (Emphasis added.) 

In view of the clear and unequivocal sales terms of the 
Assignment Agreement"itself, the Tax Court was legally bound 
to hold that the transfer constituted a sale rather than a 
charitable contribution. When the other approximately con- 
temporaneous documents discussed above and in the Tax Court's 


opinion are considered, the necessity for the sale holding 


becomes overwhelming. 


OT 

Taxpayers virtually ignore these dispositive writings, and 
instead rely almost exclusively on post-transact ion testimony 
of the taxpayers themselves and public relations statements of 
Columbia as to their intent. As explained above, neither the 
testimony of taxpayers nor public relations statements of 
Columbia can override the objective evidence in determining the 
legal tasus whether they received ebatantiat material benefits 
from the transfer which preclude a charitable contribution 
deduction. In any event, as the Tax Court found and we shall 
explain below, these statements and other evidence indicate 
that it was the subjective intent of taxpayers to sell the 
invention rights, rather than to make a gift with the requisite 


subjective charitable donative intent. 


2. The Tax Court also correctly disallowed the 
charitable contribution deduction because 


the transfer was not motivated by the 
requisite charitable intent 


The Tax Court was not clearly erroneous in finding that 
taxpayers did not have the requisite subjective charitable 
donative intent, and could have disallowed the deduction for 


14/ 
that reason alone. E.g., DeJong v. Commissioner, supra. 


147 In Rainier Companies, Inc. v. Commissioner, 61 T.C. 68 
(1973), rev'd in unpublished opinion (C.A. 9, Nov. 5, 1975), 
the Ninth Circuit reversed as clearly erroneous a Tax Court 
finding that a taxpayer had no charitable donative intent. 

For unexplained reasons, however, the court of appeals' opinion 
did not address the quid pro quo issue. It is difficult to 

see what precedential effect such a disposition can have here. 
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Initially, of course, the Tax Court was fully justified 
in relying on the documents discussed above as indicative of 
taxpayers’ lack of donative intent. Indeed, those portions 
of the documents referred to above would alone constitute 
substantial evidence for the court's intent findings. As the 
Tax Court stated (Op. 26, App. B, p. 47a): 


In- the face of cogent documentary evidence, 
* * * [taxpayers] now repudiate the work of 
their lawyers as inconsistent with their 
intentions * * *, We find no merit in these 
arguments. 


Taxpayers have not directly challenged the Tax Court's 
findings, based on both documentary and testimonial evidence, 
that (Op. 23, App. B, p- 44a)-- 


At the time the assignment agreement 
with Columbia was negotiated, the filter had 
been invented but needed testing and refining. 
Exploitation of the invention was expected to 
be an expensive and highly speculative venture. 
The Strickman group was aware of its own lack 
of credibility, its weakness vis-a-vis the 
powerful cigarette manufacturers, and the need 
for further development of the patent. Asso- 
ciation with Columbia, a prestigious educa- 
tional institution with a superior, widely- 
known medical school, gave the filter valuable 
favorable purblicity as well as credibility 
as a cancer deterrent. It also provided the 
leverage needed for dealing with the tobacco 
industry ir. developing a market for the filter. 
it was witn these needs and potential benefits 


in mina that the Strickman group negotiated 
the transfer to Columbia. Wechesie added. ) 


Moreover, there is ample evidence in support of these 


findings. Taxpayers first considered commercial corporations to 
market their product, but favored a strong charity because it 


would reduce manufacturers! "propensity to cheat," furnish a 
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""lily white charisma,'" and give the invention "a lost of 
‘muscle’ through good press and government relations." (Ex. AP, 


pp. 2-3.) Indeed, taxpayers strongly wished the name "Cclumbia" 


to appear on every cigarette package containing the filter. 


(Ex. AQ, p. 4; see Tr. 35, 134-135.) Cf. Rev. Rul. 63-73, 
a5/ 


1963-1 Cum. Bull. 35. Columbia also satisfied taxpayers' 
perceived need for a qualified organi.wation which would further 
develop the invention. (Tr. 126-128, 135; see Ex. 27-Y.) 


The Tax Court thus aptly summarized its reasons for finding 
16/ 
an absence of charitable intent as follows (Op. 26, App. B, p. 47a): 


157 Columbia refused this request in order to protect its name. 
(ax. AS, Aop. GB, infee, oo. 1a~iSa.) 


16/ The court's explanation of its reasons for rejecting the 
charitable motivations so extensively contended for by taxpayers 
(Br. 8-9, 18, 24-30) needs no elaboration (Op. 27-28, App. B, 
pp. 48a-49a): 


* * * [Taxpa:rers] have simply failed to convince 
us that this transaction had any element of charity. 
True, both of Strickman's parents died of cancer, and 
he professed an interest in Columbia‘s3 cancer research. 
Raum testified he was willing to give to Columbia what 
he anticipated would be millions of dollars because 
his wife attended some graduate courses there. Suitt's 
daughter attended Columbia's school of general studies 
for a limited period of time. Rusoff was aware of 
Columbia's good work. These motivations are not 
commensurate with the generosity * * * [taxpayers' ] 
claim, especially when it is remembered that a notice 
of termination was sent to Columbia during the period 
the filter was being tested and within less than 3 
months after the agreement was signed. 


We add only that the alleged charitable motivations of Robert Katz 
(see Taxpayers' Br. 7-8), who was taxpayers' attorney but not 
an owner of the invention (see Br. 12-13), are largely irrelevant. 
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*# *# * [Taxpayers] dispute this conclusion, citing 
testimony that the parties intended in some way tv give 
approximately half their interest to Columbia or that, 
if there was a sale, it was a bargain sale of the 
invention to Columbia with a contribution equal to the 
bargain element. In the face of cogent documentary 
evidence, * * * [taxpayers] now repudiate the work of 
their lawyers as inconsistent with their intentions and 
the substance of the transaction. We find no merit in 
these arguments. 


The post-assignment events confirm that the transaction was 
a sale rather than a gift. Senate hearings on smoking and 
cancer were being conducted, and Columbia's tests showed that 
the filter's efficiency was less than originally thought. 
(Tr. 167.) As a result, Columbia slowed its development and 
marketing activities, and in September, 1967, taxpayers promptly 
gave notice to terminate the assignment. (Tr. 168.) This 
conduct is scarcely consistent with a charitable intent, and 
indicates, as the Tax Court found (Op. 27, App. B, p. 48a) 
that "the theory of a charitable contribution was an afterthought.” 
Morecver, taxpayers have simply misres1 (Br. 35) the Tax Court 
opinion in arguing that the Tax Court relied on the presence 
vel non of an intent to claim a deduction; no such language 


age 
appears in the opinion below. 


17/ Taxpayers are clearly mistaken (Br. 34) in arguing that 
the Tax Csurc erred in allegedly relying on the Senate Hearings 
Before a Subcommittee of the Committee on Finance on Reviewing 
Progress Made Toward the Development and Marketing of a Less 
Hazardous Cigarette, 90th Cong., ist Sess. Initially, the 
opinion does not even cite these Hearings; their substance 
was summarized by a witness at page 167 of the transcript. 

In any event, the Tax Court would have been justified in 
judicially noticing these hearings. ~ E.g., United States v. 
Aluminum Co. of America, 148 F. 2d 416, 445-406 (C.A. 2, 
1945) (sitting as court of last resort). 
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Finally, the Tax Court properly rejected certain references 


to a "gift" in various. public relations statements issued by 
Columbia and heaviiy relied on by taxpayers. (Br. 9, 14-15, 
18-21, 30.) There was substantial record evidence that these 
gift references were inserted to make negotiation delays more 
palatable to taxpayers (Ex. 34), and (in the Tax Court's words 
(Op. 14, App. B, p. 35a)) to enable Columbia to avoid "adverse 
publicity resulting from its association with an invention 

which might encourage cigarette smoking * * * [by characterizing 
the transfer] as one designed primarily to aid cancer research." 


See Exs. 27-A0O, p. 2: AR, p. 6. 


C. The Tax Court correctly held that no part 
of the value of the invention constituted 


a charitable contribution under a bargain 
sale theory 


Taxpayers alternatively argue (Br. 38-42) that if the transfer 
of the filter invention to Columbia University on July 7, 1967, 
is treated as a sale, then the University received more than 


it bought and the excess value constituted a bargain sale for 


ney evesteiaiaabeisneathites Kemer wed bene 


which « charitable cu: *tibution deduction was allowable. 


As taxpayers agree (Br. 39), there are two requirements 
for a bargain sale charitable contribution deduction: (1) the 
donee must receive something of value in excess of the "sales 
price" and (2) there must exist a donative intent respecting 


the excess at the time of transfer. Grinslade v. Commissioner, 
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59 T.C. 566, 577 (1973). The is:1e of valuation in the instant 


case was not entertained below, because, as the Tax Court found 
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(Op. 28-29, App. B, pp. 49a-50a), it was not essential to a 


decision on the merits. As heretofore discussed, the Tax Court 
correctly found that a donative intent was lacking in every 
respect as of the date the invention was transferred tc 
Columbia. Accordingly, since one of the two prerequisites 

for a bargain sale was missing, namely, donative intent, no 
bargain sale could have taken place. Thus the Tax Court 

was correct in ruling that a t:1.al of the issue of valuation 


was unnecessary. 


CONCLUSION 
For the foregoing reasons, the decision of the Tax Court 


should be affirmed. 
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APPENDIX A 
Internal Revenue Code of 1954 (26 U.S.C.): 
SEC. 170. CHARITABLE, ETC., CONTRIBUTIONS AND GIFTS. 
(a) Allowance of Deduction.-- 


(1) General rule.--There shall be allowed 
as a deduction any charitable contribution (as 
defined in subsection (c)) payment of which is made 
within the taxable year. A charitable contribution 
shall be allowable as a deduction only if verified 
under regulations prescribed by the Secretary or 
his delegate. 


# % *% 


(c)} [as amended by Sec. 201(a)(1)(B), Tax Reform 
Act of 1969, P.L. 91-172, 83 Stat. 487] Charitable 
Contribution Defined.--For purposes of this section, 
the term ‘charitable contribution' means a contribu- 
tion or gift to or for the use of-- 


® # #% 


(2) A corporation, trust, or community 
chest, fund, or foundation-- 


pene 


% % # 


(B) organized and operated exclusively 
for religious, charitable, scientific, literary, 
or educational purposes or for the prevention 
of cruelty to children or animals; 
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June 20, 


Dr. Grayson Firk, President 
202 Low Memorial Librery 
Columbia University 
, New York, how York 
Ret t Stristan Civoratto Pilter 

Dear Groysont 

At the meeting of the Invcetments Subcommitice of the 
Pinonce Committee held on Tuscsasy, June 135th, 3 £9 succceted tact 
you would wish to advise all of the Trustees with respect to tris 
propesal that the University purchase the Stricinan Cigarette 
Filter. 

On further reflection I am inclincd to agre? with bon 
Buttenvieser's comment that the matter is of sufficicnt iImportence 


to justify your distributing the enclosed proponed report of the 


Comméttce on Pinance dated June 5, 1957, rather than a preci 


thercolf,. 

I uncersatsnd that the enclosed proposed report was not 
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PRUS?D AGESEMENT wade June 9, 1907 belucen the undersigned, 
. ' 
rantors, “Le STRICKEAN and ROBERT S. RAV, ag Co- 


. . a) 


PROPERTY 


. 
,! 


Grantors herchy trancfer to the Yrustees all of their 

2nd 4nterest to the INVENTION. for a cigarette fiiver 
or which a Patent Application Wo. 59035 has been filed with the 
United States Patent Office bearing cate September 23, 1969 and any 
one aL d:mprovements thereto, hereinafter terincd the trust proper, 

for the purposes and on the conditions hereine 
The Grantors incivicually an 

have not heretofore ¢% ny in 
that they collectively on one hundred 


v4.%2¢ anc inter est to said INVENTIC:, 


= 


shereoy transfer so tne Trustees 


a ie 


gn BNC Co Sadd TINVERTION free and clear 


or clains of others. 


DISPOSITIVE PROVISTOUS 


. « @he.Prustees shell es menase and invest the trust proper- 


— 


. ty, and shall collect and receive the income thereon, end afte 
 @educting all necessary expenses incident to the administration of 

the trust, snall dispose of the principal and income of the ‘trust 2s 
follows: | 


t 
1. The Trustecschall collect the net income or proc 


ee ame gee 


of sale and chall make distribution thereol upon receipt to the 


Grantors in Accordance with the percentages appearing alencgside 


es Pee mea * 


their Sagnatures or to their asoignees in eccordance ii‘ 


OG RET ON en ON I GE wth 8 yf On stn mes a te ee NEN ae te cm ee te eee ee 
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writing Gated subsequent hereto. | 


2, ne Vrustecs whall distribute and pay over the corpra 


So the then benefichuries of the trust twenty-one (91) years after 
the Gcath of the survivor of the Grantors’ ind thereupon the trust 


hail temnainate. 


TRUSTE I 
Go Gell to COLVMBIA UNIVERSITY or to any of its deusgnecs 
the entirc isnt, tatie and interest 4n und to the INVENTION upon such 
terms as in their sole discretion and judgment may be deemed for the 
vest interest of the beneficiarics hereunder: . ‘ 
‘ Si 6 6 compromise, settle, Gefend any clas or 
acwend an Savor of or against the trust and to enter upon cuch ceon- 
trac’: and agreements and to ta such cempronises o: 
GedvtG, ciaims on controversics as they may in their 
deem nuecesuiry or advisable. 
3. To Aneur and pay the ordinary and necesoa 
-edainistration, Sneluding (but not by vay of limitavion 
Oattorneys' fees, accountants! fees, and the like. 
&. Fo act hereunder through an agent or attormey-in-fe 
_ by and under poviexr of attorney duly cxccuted by the Trustece, 


carrying out any of the powers and duties herein authorined. 


SUCCESSOR TRUSTE 


It 45 Sntcrded that there be two (2) Trastecs acting 


a 
times. In the event that any Trustee shall be unable or vawliiing 


to act in said cupacity, the beneficiaries under this THUS? 


pw enerew, 
vee . 
SHALL Apsoint by vote of a majority in interest the cucetsoer Truutee 


~& 


to act in hio place. Any Succensor Trustec shall Nave ali Che ducscs 


‘and powers assured Gnd conferred in this agreement upon the Trustees 


- + 
wet we sie 


~— 13 eer 


y ™. 
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Thic trust has been exesbted and delivered in the State of 


New Yor aud oholk be constaucd Gad adwinistered according to tiie 


laws of trat 


InN HESS WiiFREOF, the Grantors and the Co-Trustecs have 


EE faa Le, lb a 


Yotert Ly Sur: 


a " cme _ 


Nobex Ss. ii WA, COKwasicvece 


hercunto ‘exccuted this Agreement. 
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STATES TAX COURT 


IRVI 


COMMISS 


Petitioners and others 


filter invention which the 
trust created in June 196 
right to the trust's income as 
gains from the sale of its 
1967, the trust transferred 
Columbia University under an 
gating the university, among 


P| 


ay The following cases are consolidated he 
Robert Strickman and Rose Strickman, docket 
Wiliiam W. Suitt and Kathryn &. Suitt, dock: 
Robert S. Raum and Ruth Raum, docket 

Rusoff and Perle Rusoff, docket No. 


SERVED JEC 


pros 
tect 

and 
cigar: 
the! 
royalties 
ment: J 


mann 
L907 
termi 
termine 
tione 
dedu 
for on 
vention 


tion, 
sion: 
14h 


spondent. 


TPATIITR ST Tran m tT? . - \. $ } 
FEATUERSTON, Jud 2 nt determined the 


4n@ deficiencies in 1} ax in these consolidated 


Docket. No. Year Deficiency 


1967 $1,404.07 

L907 4,830.03 

1968 7 460 482 
1724-72 = 1967 


1968 
1969 


2212-72 1967 
1968 
1969 


3740-72 1968 


1/ In an amendment 
respondent alleged additior 
for 1968 in docket Nos. 1: 
4m the’ amounts of $25.49 
respectively. These allegations, se 
certain other issues, are not presented 
decision in this procecding. 


Other issues having been severed, the following 


presented for decision in this proceeding: 


lee Whether petitioners owned any interest 
invention at the time it was transferred to Columh2: 
University; and 
can Whether the transfer of the invention to Columbia 
University constituted a charitable contribution within 
. : : 2/ 
the meaning of section 170. — 


c All section references are to the Internni Revenue 
Gode of 1954, as in effect during the tax years in issue, 
unless otherwise noted. 


FINDIPGS OF FACT 


Petitioners Irving I. Rusoff (hereinafter Rusoff) 


and Perle P. Rusoff, husband and wife, were legal resi- 


dents of Park Ridge, New Jersey, at the time their peti- 


were filed. Panel ee ers Robert 5. Raum (hereinafter 


Raum) and Ruth Raum (now deceased were husband and wale 
/ \ 


: 4 


and legal residents of New New York, G the tame 


their petition was filed. Petitioners William W. SuLce 


4 a 


(hereinafter Suitt) and Kathryn S. Suitt, husband and 
wife, were legal residents of Greenwich, Connectic 

their petition was filed. Petitioners 
Strickman (hereinafter Strickman) and Rose Strickman, 
husband and wife, were legal residents of Rivervale, 
New Jersey, at the time their petition was Paved. 

In the late 1950's, Strickman began the cevelopment 
of a cigarette filter which would reduce particulate 
matter rs) and nicotine gas from cigarette smoke with- 
out altering the natural flavor of the tobacco. He was 
motivated in part by the fact that both of his parents 
had died of cancer. His efforts produced the Strickman 


Cigarette Filter (hereinafter "filter" or "invention") 


which it was believed would appreciably reduce the level 


of inhaled tar and nicotine bclow the Levels then 
by conventional filters. An application for a patent was 
filed on September 28, 1960, and catinurtions af that 
application were filed on January 11, 1965, Deceml 
1966,. and April ii, io On November 9, 
States Patent 3,618,618 was granted for the 

While he was in the process of 
rs) trickman transferred undivided percentage 
it to various individuals, including 
Rusoff. The transfers were made by informal 
written assignments and were not »videnced 
ments in the customary legal form. The transfers 
either compensation for assistance in developing 
filter or, 1n some cas merely gifts. 

Suitt received his interest in the filter in 
He had some knowledge of the cigarette InGuUsSUry s 
thought the filter had significant economic potenti 
In early 1967, Suitt consulted Robert Katz ee 
Katz), an attorney, and introduced him to Strickm 


In Strickman's laboratory, Katz observed bests O01 


sample filters, perused t est results comparing the ef.’ 


tiveness of the filter with conventional. filters, 


eluded that the economic potential of the filter was 


"astronomical. He roccomenda 

filter be trausferreu vo an organization which would be 
more capable than thay in dealing with the powerful 
tobacco’ manu: LUrer. Buch an orgunizatiou, he advised, 


» 
Lu 


could more effective, negotiate Jicensin 


Medical Sehool of Golunoi: Vniv rid ty 
the university, or tho meadival achowl) 
associated with 

and 


of Kaus) Son 


would facilitate Columbia's acceptance of the Ura 


desirable transferee, aud it hed the 
develop the Tilter. 

Since the other owners of interests in the filter had 
no objeztion to an arrangement with Columbia, negotiations 
with Columbia regarding Che tronerer were iii tiated. 


Katz, who represented the owners of the lilter (herein- 


after referred te aus the itelekoan eroup), informed 


pr. Donnell Vapluy, a nein ast Tacully member OL aie 


wmadical sctnod, del thie Vite aint tie wleag yr: Ot) Ais. 


owners to transfer it to Columbia. Dr. Tapley contacted 
William Bloor, treasurer of Columbia, who initiated pro- 
ceedings within the university necessary for a transi er 
of the filter. On April 25, 1967, and May A 196 

ings were held between representatives of the Striekman 
group and Columbia. Attending these meetings on behalf 


of the Strickman group were Strick , Suitt, and Katz. 


Raum attended only the meeting held 
The participants at these 

nature of the invention; the patent sts 

tions  the| tax considerations for the owners 

in the filter ; 3/ the nature of possible 

arrangements between Columbia and the cigarettc manu- 

facturers, including royalty charges; proposed provi- 

sions of an assignment agreement between fie SteLeknan 

group and Columbia,, including amounts referred to as 4 

"purchase price to be paid periodically % * © which pay- 

ménts would be contingent on the amount of royalties 


a/ Be the Apri 23, 1967, meeting, the applicability 


of sec. 1235 was discussed. That section, if applicable, 


would recognize payments received by the Strickman “roup 
as gain from the sale or exchange of a capitul assct. 


' 
t 
| 
| 
' 


received from the University's licensees"; and obligations 
which Columbia would uadcrtake with respect to the filter. 
Prior to the May 4, 1967, meeting, Columbia had in- 
dependent tests performed by Fitelson Laboratories and 
these. tests tended to support Strickman's claims concern- 
ing the effectiveness of the filters in reducing 
nicotine gas. Taste tests were to be conducted 
to verify the effect of the filter on the natural 
of the cigarette smoxe. 
Subsequent to these meetings, 
the approximately 20 members of the Strickman group would 
need to act in concert at the time of the transfer, 
thereafter, in dealing with Columbia. <A power of attorney 


as a means of effecting the transfer was rejected because 


& pure agency relationship would be revi by the death 


of any member of the group. In a letter dated June 6, 
1967, to John Wheeler, an attorney for Columbia, Katz 
described the need for a vehicle for the transfer and 


stated that a trust would probably be utilized. The 


. 


letter states: 


Me Declaration of Trust will give to the 
Trustees legal title with all of the powers 
requisite to whatever action may be required 
in the future as well as the power to sell 
the patent to Columbia * * *. 


Accordingly, on June 9, 1967, a trust 


executed between the Strickman group as grantors, and 


Strickman and Raum, as trustees, in which the grantors 


transferred all their rights in the filter to the trust. 


The trustees were to "collect the net 
of sale" and make distributions thereof to the grantors 
in accordance with specified percentages. Ti 


the trustees were 


any of 

and 3 

terms as in t 

may be deemed 

peneficiarics 

es To compromise, S¢ 

defend any claim or demand in £ 

against the trust and to enter 

tracts and agr cents and to make su¢h 

mises 37 ements of debts, clain 
may in their 

deem necessai advisable. 


3s To incur and pay the ordinary 


necessary expenses of administraticr, includ- 
ing (but not by way of limitation) reasonable 
attorneys! fees, accountants! fees, 


like. 


4, T> act hereunder through an arent or 
attorney-in-fact, by and under power of altorne. 
duly executed by tic Trustees, in carrying, out 
any of the powers and duties herein authorized. 


On June 9, 1967, the trust agreement was 
provide that no beneficiary could assign his interest 
without the consent of the co-trustees, and that the co- 
trustees would not enter into any transaction affe 
"the bulk of the property 
without the approval of at least of percent of the hold- 
ers of beneficial interests in the trust 

During June 1967, an assignment 
Columbia and the Strickman group Wes 

Raum participating extensive 

process. During this period 
whether it should enter the transac 
mittee of trustees of the university anc 
subcommittee of the university's finance committee eva 


ated the prospects and advisability of consummating the 


transfer. Dr. Grayson Kirk, president of Columbia, Tor- 
2 Lt > 


warded to the trustees, for their consideration, a report 


of the finance committee favoring the proposal. ‘The 


“~~ 
trustees were advised that: 


Me holders of the invention would assign all 
of their right, title and interest in the 
patent application to the University * * * in 
exchange for a purchase price *"* * to te paid 
periodically over a period approximating the 
life of the patent, which paymet nts, would be 
contingent on the ainount of royalties received 
from the University's licenses * * igi 
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During this period the Strickman group was nressing 
oo wv a 4 1 Se) 


Columbia for a decision. A decision in favor of accept- 
ing the transfer was reached, and negotiations between 
the university and the Strickman group involving sub- 
stantial bargaining, were finalized. 

On duly 7, 1967, an assignment by i] trust of 
4ts interest in the filter to Columbia 
agreement between the trustees 


The lengthy assignment agreement (he 
2 | 


ag 


referred to as the " 


agreemcot") contained pr visions 
ing with the nature of the transfer, domestic and fore: 
patent applications £ the invention and 
thereon, limitations isclosures of confidential 
formation, payments to the trust, 
to cigarette manufacturers, royalties, Columbia's obliga 
tions with respect to future litigation, and 
of the agreement. 

The agreement stated: 

Assignors [the trustees] by these pres ents 

ado verere sell, assign and transfer 

Assignee [Columbia .} the full and excl 

right %e % in * * * the Invention * 


Coluinbia agreed to negotiate nonexclusive 


for the invention with cigarctte manufacturers. 


agreement sets forth a schedule of fees to be charged the 
licensees, as well as royalty rates, minimum annual roy- 
alties, and an outline of the licensing agreement to 

used by Columbia. ‘om the gross receipts received 


reason of Columbia's licensing of the invention, Columbia 


may deduct reasonable expenses Tor 


search, litigation, maintenance of 
purpose necessary for developing 
imizing its economic return. 
as the difference between 
Columbia was required to keep full and accurate 
records with respect to all receipts and expenses employed 
to compute the "net royalties" and the trust 
right to inspect such books and records. 


The agreement further states: 


ssignee shall pay to the Assignors as 
& t 


compensation for the assignment of the Inven- 


tion and other considerations expressed hereit 
the following percentage of net royalties re- 
ceived by it from the licensing of the patent 
and trademark rights: 

Out of the first $5,000,000 90% 

Out of the second $5 80% 

Out of the third $5,000,000 TO% 


Out of the fourth $5,000,000 60% 


Out of the fifth $5,000,000 50% 
Out of all abuve $25,000,000 NO% 

[Emphasis added. ] 

Other obligations assumed by Columbia include the 
requirement that it defend the patent throug} defensive 
and offensive litigation, if necessary, 21 secure and 
maintain any desirable foreign patents. .The agreement 
to expire at the close of the calendar quarter in which 
the last of all the relevant patenvs expired, 
terminated earlier. The agreement described circumstan 
4n which either party might choose to terminate the 


(1) In, the ant Columbia failed to comply with 


any provision of the agreement and such failure or breach 
continued uncured for a period of 60 days after written 
notice of the breach is received from the trust; and (2) 
in the event annual net royalties did not average_at 
least $100,000 per year for any 3 consecutive calendar 
years beginning with 1071. If termination occurred, 
Columbia would reassign all rights in the invention to 
the trust. 


The agreement was signed by representative 


+ 


Columbia and by the co-trustecs, Raum anc Strickman, 


The language of "sale" contained in the agreement was 
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inserted to substantiate the Strickman group's claim for 


“sale or exchange” treatment under section 1235 of their 
gain on the disposition of the patent. The tax treatment 
of the net royalty payment to the trust had been the sub- 
ject of discussion at negotiations between Columbia and 
the Strickman group. In view of the concern that the 
payments be taxed at capital gains rates, no charitable 
deduction was anticipated at this time. The availability 
of a charitable deduction was not one of the reasons for 
approaching Columbia. 

On July 13, 1967, Columbia, issued several press re- 
leases describing the transaction, the invention, and the 
4nventor. In addition, Dr. Grayson Kirk held a press con- 
ference in order to publicize the transfer. Columbia was 
very anxious about adverse publicity resulting from its 
association with an invention which might encourage : 
cigarette smoking. The transfer was characterized in the 
press release as one designed primarily to aid cancer re- 
search as well as the university. 

Columbia began to perform its obligations under the 
agreement and hired a manager to work exclusively on the 
filter. By early August 1967, sufficient doubts arose 


about the effectiveness of the filter to cause Columbia 


to suspend all licensing 

were conducted. At that 

testify before a 

respect to the filter : Columbia's role 
Columbia 

eminent chemis 


Tests 


Formal 


py February 


4n the filter. 
On their 1967 income tax returns 
Claimed charitable contribution deduct: 
of the transaction with Columbia. he amounts of 


deductions were computed generally by multiplying 


half of a figure utilized as the value of the inventi 


tioner. The value was based upon the price 


K/ The use of one-half the value is founded on the 
allegation by petitioners that they gave one-half of 
their interest in the filter to Columbia. 


16 -] 


invention 


ed contributi 


following 
Amount 


) 


Raum, 450, 


56,! 


972° OK 
QO, iD 
ry) > 


Because 
170, petitioners 
butions. ‘Tn 
of charitabic 


tioners to 
OPINION 


L. Ownership 


neces lctmann atte teat 


Respondent seeks to deny the clair 
tributions on the ground that, as a result of the June 
> P 


1967. transaction, the trust became the o,mer of the 
i) ’ 


filter, and the trust rather than petitioners made the 


July 7, 1967, transfer to Columbia. He contends that, 
since petitioners had already transferred all their in- 
terest in the filter to the trust, they could not have 


made a charitable contribution to Columbia. 


Respondent's argurcs 15 Without meric Under the 
terms of the trust created ty pevtitiorer Mi) dune 39 
1967, the trustees are directed “o ‘collect the net in- 
come or proceeds of sale" and to "make distribution 
thereof upon receipt to the Grantors in accordance with 
the percentages appearing alongside their signatures or 


in accordance with any writing dated subsequ enu ihereuc 


lac f 


‘ 


Under section 677(a)(1), * 


4 - 
the erantoer of a crt 


treated as the owner of any portion of a tr ve 


m - m r ' on a rie a, gam —I nt Chiat 
come may e-"distributed to the grentor. yo See 


grantors of the June 9, ToC, Uriel were entice. 
the trust's. 1c an he proceeds of the sale of the 


corpus, they are treated as the owners of the entire trust. 


5/ SEC. 677. TNCOME FOR BENEFIT OF GRANTOR. 


(a) eral Rule. --The grantor & 
treated as he owner oF any portion of - a 
whetner or not te 1s)b2 oe as such owner 
under section 674, hose income without the 
approvas or consent of any adverse party is, 
or, in the discretion of the erantor Or @ nore 
adverse party, or both, may be-- 


(1) distributed to the grantor or 
the #¢rantor's spouse; 


Section 671 provides that where the erantor shall be 
treated as the owner of any portion of a trust, "there 
shall be included in computing the taxable income 
of the grantor * * * items of income, deductions, 
eredits against tax of the trust * **.” Accordingly. 
the erantors of the June 9, 1967. trust are entitied vw 
take their respective proportionate shares oun 
in computing their taxable income, 

Scheft HPO, AS. N30 (1o7e2): 
Samuel Trust, vc. Ok. aL CL ESOL ered. 
662 (let Cin, 1962), 

Tat the grantors' deductions derived from the trust 
4dneclude the trust's charitable contributions is made 
doubly clear by the regulations. Sec. 1.671-3(4a) (1) 
Income Tax Regs., provides that if a grantor is treated 
as the owner of an entire trust (corpus as well as ordi- 
nary income), he takes into account all items of income, 
deductions, and credit "to which he would have been 
entitled had the trust not been in existence auring the 


es 
Ww 


period he is treated as owner. Sec. 1.671-e(¢), Income 


Tax Regs., states: 


* * * a charitable contribution made by 4 
trust which is attributed to the grantor 
(an individual) under sections 671 through 


677 will be aggregated with his other chari- 
table contributions to determine their de- 
ductibility under the limitations of sectior 
LTOC DILL. 


Accordingly, any charitable contributions made by 
the June 9, 196 trust would be deductible by peti- 
72 3 dg 


tioners. The issue remains, however Ss to whether the 
é a oe 


trust made a "charitable contribution" of the filter to 


Columbia. 


2. The Charitable Contribution Issue 


a 4 
5 * Y/ restr as Ww i 
Section 170 -“ allows as a deduction any chard. 


5 BY PEC Be a LY eel Gu pah pee rH AY . Weinh 4 ne r rt ner ; 
table contribution,” payment of which is made during 


7 
the taxable year. When the transfer at issuc was made, 


a deduction was allowable under section LO LOR :a)/con- 


tribution of property, other than money, in an emount 


AZ IN 


GIFTS, se 


6/ SEC. 170. CHARITABLE, ETC., CONTRIBUTIONS AND i 


(a) Allowance of Deduction. -- 


$ 

t 

(1) General rule.--There shall be | 
allowed as a deduction any charitable con- 

tribution (as defined in subsection (c)} | 

payment of which is made within the tax- 

able year. A charitable contribution } 

Shall be allowable as a deduction only if 

verified under regulations prescribed by | 

the Secretary or his delerate. f 

| 


- la - 
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equal to its fair market value 
tribution, sec. 1.170-1(c)(1), 
gift of a‘patent could quality 


tion. Rev. Rul. 58-260, 1958-1 


market value of the contributed 


le percentage of the taxpayer's adjusted arc 


ineome as computed for this pur] 


ac’ the time minila Ne, 


Ty YY Mas 
LNCOMG. faa 


as a charitable conv 


if the 


property exceeded 


“OSG Tor 


year, such excess could be carried 


years 


Petitioners contend that the trust’ 6 


Cc 


with Columbia was a charitable 
of the trust's (intere 


settlors of a "grantor trust," 


the maximum percentage allowabl 


deductions in 1967 and 


iitter and that, 


they are entit 


e charitable convur 


COT 


ribu- 
faayr 
the 


ones 
OSS 


LUE Lon 


used 


Respondent maintains, 


v/ See secs. G71, G77: Secs. 
Tax Regs.; William Scheft, 
Archbishop Samuel I Trust, r. 36° 
S06 F.od Gee (ist Cir. ieee). 


67141, 1.673-3, 2 


uai1-43e (16 


, 651 (1961), 


and we 


neome 
O72)5 
aiid. 


8/ Petitioners compute their charitable contribution 


deductions by assigning a fair 


market value of app 


mately $20,000,000 to the 4uterest in the filter % 


ferred to Columbia. The issue 


as to the faluer's 


has been severed for separate trial. 


shoal 
rans 


tae 


agree, that the ss adhaiened Cransaction with Colum 


"charitable contribution" within the meaning 


(a) and, consequently, the claimed deductions are not 


allowable. 
Te term "charitable contributior las been meneral ly 
held synonymous 


ee et We . 
How Ou! 
e 


atv sper Ox 
ye Cw Coes 
as a voluntary (transi er of property iby) the Owner 


without consideration therefor.’ Harold Dedor 


at 6990: Larry ¢. Supra et 242, if the transfer 

is impelled primarily by the anticipation of some eco- 
mc benefit or 1s) in : y exchanre in the form of 
substantial quid pro quo, it is not a contribution. 

Singer Co. Vv. United Staces. 

HO F.2d 413, 422 (1971); Stubbs v. United States, 


Y.20 085, S07 (9th Cir. 1970). cert. denied 400 U.S. 
1009 (1971); Rainier Companies, Inc., 61 T.C. Go, 77 
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